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would not be able to be carried out if
the section 105 grant is reduced or not
awarded as a result of a State or local
air pollution control agency’s inability
to meet the cost-sharing requirements.

(iii) Assure that there is no source of
funding that may reasonably be used to
meet the cost-sharing requirement for
the affected grant budget period; and

(iv) Assure that during the section
105 grant period the non-federal share
of the program costs will not be re-
duced in an amount greater than that
authorized by the waiver.

(c) For Indian Tribes establishing eli-
gibility pursuant to § 35.220(a), the Re-
gional Administrator may provide fi-
nancial assistance in an amount up to
95 percent of the approved costs of
planning, developing, establishing, or
improving an air pollution control pro-
gram, and up to 95 percent of the ap-
proved costs of maintaining that pro-
gram. After two years from the date of
each Tribe’s initial grant award, the
Regional Administrator will reduce the
maximum Federal share to 90 percent,
as long as the Regional Administrator
determines that the Tribe meets cer-
tain economic indicators that would
provide an objective assessment of the
Tribe’s ability to increase its share.
The EPA will examine the experience
of this program and other relevant in-
formation to determine appropriate
long-term cost share rates within five
years of February 12, 1998. For Indian
Tribes establishing eligibility pursuant
to § 35.220(a), the Regional Adminis-
trator may increase the maximum Fed-
eral share if the Tribe can demonstrate
in writing to the satisfaction of the Re-
gional Administrator that fiscal cir-
cumstances within the Tribe are con-
strained to such an extent that ful-
filling the match would impose undue
hardship. This waiver provision is de-
signed to be very rarely used.

(d) The Regional Administrator may
provide financial assistance in an
amount up to 95 percent of the ap-
proved costs of planning, developing,
establishing, or approving an air pollu-
tion control program and up to 95 per-
cent of the approved costs of maintain-
ing that program to an intertribal
agency of two or more Tribes that have
established eligibility pursuant to
§ 35.220(a), which has substantial re-

sponsibility for carrying out an appli-
cable implementation plan under sec-
tion 110 of the Clean Air Act, when
such intertribal agency is authorized
by the governing bodies of those Tribes
to apply for and receive financial as-
sistance. After two years from the date
of each intertribal agency’s initial
grant award, the Regional Adminis-
trator will reduce the maximum Fed-
eral share to 90 percent, as long as the
Regional Administrator determines
that the tribal members of the inter-
tribal agency meet certain economic
indicators that would provide an objec-
tive assessment of the Tribes’ ability
to increase the non-federal share. For
intertribal agencies made up of Indian
Tribes establishing eligibility pursuant
to § 35.220(a), which have substantial re-
sponsibility for carrying out an appli-
cable implementation plan under sec-
tion 110 of the Clean Air Act, the Re-
gional Administrator may increase the
maximum Federal share if the inter-
tribal agency can demonstrate in writ-
ing to the satisfaction of the Regional
Administrator that fiscal cir-
cumstances within the member Tribes
are constrained to such an extent that
fulfilling the match would impose
undue hardship. This waiver provision
is designed to be very rarely used.

(e) The Regional Administrator may
provide financial assistance in an
amount up to 60 percent of the ap-
proved costs of planning, developing,
establishing, or improving an air pollu-
tion control program, and up to sixty
percent of the approved costs of main-
taining that program to Tribes that
have not made a demonstration that
they are eligible for treatment in the
same manner as a State under 40 CFR
49.6, but are eligible for financial as-
sistance under § 35.220(b).

[60 FR 371, Jan. 4, 1995, as amended at 63 FR
7270, Feb. 12, 1998]

§ 35.210 Maintenance of effort.

(a) To receive funds under section
105, an agency must expend annually
for recurrent section 105 program ex-
penditures an amount of non-Federal
funds at least equal to such expendi-
tures during the preceding fiscal year,
unless the Regional Administrator,
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after notice and opportunity for a pub-
lic hearing, determines that the reduc-
tion is attributable to a non-selective
reduction of the programs of all execu-
tive branch agencies of the applicable
unit of government. In order for the
Regional Administrator to award
grants in a timely manner each fiscal
year, the Regional Administrator shall
compare an agency’s proposed expendi-
ture level, as detailed in the agency’s
application for grant assistance, to
that agency’s expenditure level in the
second preceding fiscal year.

(b) The Regional Administrator will
not award section 105 funds unless the
applicant provides assurance that the
assistance will not supplant non-Fed-
eral funds that would otherwise be
available for maintaining the section
105 program.

(c) The requirements of paragraphs
(a) and (b) of this section shall not
apply to Indian Tribes that have estab-
lished eligibility pursuant to § 35.220(a)
and intertribal agencies made up of
such Tribes.

[47 FR 44954, Oct. 12, 1982, as amended at 60
FR 372, Jan. 4, 1995; 63 FR 7270, Feb. 12, 1998]

§ 35.215 Limitations.

(a) The Regional Administrator will
not award section 105 funds to an inter-
state, intertribal or intermunicipal
agency which does not provide assur-
ance that it can develop a comprehen-
sive plan for the air quality control re-
gion which includes representation of
appropriate State, interstate, tribal,
local, and international interests.

(b) The Regional Administrator will
not award section 105 funds to a local,
interstate, intermunicipal, or inter-
tribal agency without consulting with
the appropriate official designated by
the Governor or Governors of the State
or States affected or the appropriate
official of any affected Indian Tribe or
Tribes.

(c) The Regional Administrator will
not disapprove an application for or
terminate or annul an award of section
105 funds without prior notice and op-
portunity for a public hearing in the
affected State or area within tribal ju-
risdiction or in one of the affected

States or areas within tribal jurisdic-
tion if several are affected.

[63 FR 7270, Feb. 12, 1998]

§ 35.220 Eligible Indian Tribes.
The Regional Administrator may

make Clean Air Act section 105 grants
to Indian Tribes establishing eligibility
under paragraph (a) of this section,
without requiring the same cost share
that would be required if such grants
were made to States. Instead grants to
eligible Tribes will include a tribal cost
share of five percent for two years from
the date of each Tribe’s initial grant
award. After two years, the Regional
Administrator will increase the tribal
cost share to ten percent, as long as
the Regional Administrator determines
that the Tribe meets certain economic
indicators that would provide an objec-
tive assessment of the Tribe’s ability
to increase its cost share. Notwith-
standing the above, the Regional Ad-
ministrator may reduce the required
cost share of grants to Tribes that es-
tablish eligibility under paragraph (a)
of this section if the Tribe can dem-
onstrate in writing to the satisfaction
of the Regional Administrator that fis-
cal circumstances within the Tribe are
constrained to such an extent that ful-
filling the match would impose undue
hardship. This waiver provision is de-
signed to be very rarely used.

(a) An Indian Tribe is eligible to re-
ceive financial assistance if it has dem-
onstrated eligibility to be treated in
the same manner as a State under 40
CFR 49.6.

(b) An Indian Tribe that has not
made a demonstration under 40 CFR
49.6 is eligible for financial assistance
under 42 U.S.C. 7405 and 7602(b)(5).

(c) The Administrator shall process a
tribal application for financial assist-
ance under this section in a timely
manner.

[63 FR 7271, Feb. 12, 1998]

WATER POLLUTION CONTROL (SECTION
106)

§ 35.250 Purpose.
Sections 106 and 518 of the Clean

Water Act authorize assistance to
State and interstate agencies (as de-
fined in section 502 of the Act) and to
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